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The rule of law in Ukraine during martial law. Review of the criminal 
process. 
 
1. Imposition of martial law on the territory of Ukraine. Challenges facing 
the criminal process 
 
Martial law was imposed on the entire territory of Ukraine by the Decree of the 
President of Ukraine №64 / 2022 of 24.02.2022. The imposition of martial law 
did not stop the administration of justice, the activities of the prosecutor's office, 
and the pre-trial investigation. 
 
More than 30 law drafts were submitted to the Ukrainian Parliament during the 
war, proposing criminal law and procedure changes to ensure law enforcement 
activities and administer justice in the current environment. Ukrainian National 
Bar Association conducted a legal analysis of such drafts and made proposals and 
additions, which were partially taken into account by the committees of the 
Parliament. 
 
Ukraine has adopted many rules for pre-trial investigation and trial of criminal 
proceedings under martial law. Also, the legislator abolished criminal liability for 
certain crimes, and specific acts were recognized as criminal, for some crimes 
increased responsibility. 
 
2. Problems of courts 
 
Given the existing danger to the judiciary and the participants in the trial, 
information on the status of court proceedings which was usually published on 
official web portals, as well as the Register of the Court Rulings was closed to 
the public. 
 
According to the data published by the judiciary, in connection with active 
hostilities, courts cannot administer justice in 10 regions of Ukraine. In addition, 
11 court premises were destroyed or damaged. In this regard, the legislator has 
permitted to change the territorial jurisdiction of cases in such courts. In 
particular, the Head of the Supreme Court is empowered to change the territorial 
jurisdiction of cases. More than 130 courts in Ukraine have changed their 
territorial jurisdiction to date. Other courts continue to administer justice as usual. 
 
 
 



 
 
3. Amendments to the Criminal procedure Code of Ukraine during martial 
law 
 
Under martial law, criminal proceedings in Ukraine are currently carried out in a 
special manner established by the recent legislation.  
 
I want to note some innovations. 
 
More power to the prosecutors 
 
To ensure the pre-trial investigation of criminal proceedings, the prosecutors now 
can entrust any criminal offense to another pre-trial investigation body when the 
pre-trial investigation or the work of the appropriate investigative institution is 
objectively not possible. 
 
Pre-trial investigation bodies are allowed to form inter-agency investigative 
teams to ensure the investigation of all criminal offenses without delay. 
 
The current Criminal procedure Code states that evidence obtained as a result of 
a significant violation of human rights and freedoms is inadmissible. 
 
Before the imposition of martial law, the court making his final verdict could not 
use the testimony given in the pre-trial investigation without further confirmation 
of them in a courtroom. 
 
But during martial law, unfortunately, we had unpleasant changes. The court now 
can accept the testimony obtained during the interrogation of a witness victim at 
the pre-trial stage as evidence if the course and results of such interrogation were 
recorded. The court is also allowed to use the suspect's testimony if the defense 
counsel participated in such an interrogation and if it was recorded.  
 
Regarding the participation of the defender.  
 
The legislator determined that the investigator and prosecutor ensure the 
involvement of the defense counsel in a separate procedural action, including in 
case of impossibility of the defense counsel's appearance - using technical means 
(video, audio) to ensure remote participation of the defense counsel. The National 
Bar Association of Ukraine opposed such innovations, as we consider the remote 
participation of defense at the pre-trial stage to be an ineffective tool for 
protection.  
 



Objections were made on our part, where we proposed to leave the issue of remote 
participation of a lawyer to the lawyer's discretion and not to the prosecution. 
Unfortunately, our objections were not accepted by the Parliament. 
 
Our objections regarding the procedural possibility of detaining a person under 
martial law without the permission of the investigating judge for a period of 260 
hours were not accepted as well. 
 
The Parliament just ignored the provisions of Art. 29 of the Constitution of 
Ukraine, which does not allow to detain a person without a court decision for a 
period exceeding 72 hours. 
 
Currently, the implementation of criminal proceedings under martial law involves 
a significant increase in the procedural capacity of the prosecution and the 
simplification of a number of procedures. 
 
The prosecutor has the right to choose a measure of restraint without an objective 
possibility for the investigating judge to exercise his powers. In particular, the 
prosecutor may independently choose a measure of restraint in the form of 
detention for up to 30 days for a person suspected of committing serious and 
especially serious crimes if a delay in choosing a measure of restraint may result 
in loss of evidence or escape. 
 
The prosecutor can apply a similar competence to the continuation of a preventive 
measure in the form of detention, previously selected by the investigating judge. 
Extension of the term is allowed for up to one month and may take place 
repeatedly within the pre-trial investigation. 
 
The prosecutor now received also a right in the absence of the judge to exercise 
his powers to decide on issues related to the implementation of the case; 
temporary access to things and documents; seizure of property; granting 
permission to enter a person's home or other property; granting a search permit; 
taking samples from items and documents; permission to conduct a covert 
investigative (search) action; to extend the pre-trial investigation. 
 
Ukrainian National Bar Association declares that such legislative changes will 
lead to restricting constitutional rights and freedoms. It is rather risky step on the 
part of the legislator. We understand that all those guilty of committing criminal 
offenses should be held accountable, but the issue of interfering with the rights 
and freedoms of such persons should be the sole responsibility of the court. We 
only can hope that the prosecutors will take their powers seriously, but we do not 
leave any doubt that there will be no abuse on their part.  
 



We also worry that complaints against decisions, actions, or omissions of the 
prosecutor may be considered only after the pre-trial investigation has been 
completed.  
 
As a result, there are no opportunities to restore the violated rights and freedoms 
of persons prosecuted at the stage of pre-trial investigation. It means that adequate 
protection against procedural violations of prosecutors is not possible anymore. 
 
Under martial law, became allowed the trial of criminal cases by videoconference 
if the accused person is outside the courtroom. The court decides on a trial in this 
mode without considering the opinion and wishes of the accused person. In 
peacetime, remote trial in criminal cases was impossible if the accused objected. 
 
I should note that lawyers highly criticized such innovation.  
 
The introduced changes cannot fully ensure the observance of the human right to 
defense and may lead to an unjustified violation of the right to a fair trial. 
 
Also, in connection with the armed aggression against Ukraine, the legislator 
regulated the procedure for restoring lost materials of criminal proceedings. 
 
The materials of criminal proceedings, in which pre-trial investigation is carried 
out under martial law, now must be kept in electronic form by the investigator or 
prosecutor. 
 
4. Amendments in the Criminal Code of Ukraine (collaborationism and 
other crimes during martial law). 
 
In March, a new Law of Ukraine about collaborationism (колаборейшнезім) 
entered into force.  
 
The Parliament has introduced criminal liability for cooperation with the 
aggressor state in the information, educational, political, military, administrative, 
economic and labor spheres. 
 
Citizens of Ukraine are criminally liable for collaborationism and in some of 
these cases the subject of а crime is an individual (without reference to 
citizenship). 
 
Moreover, if an authorized person carries out collaboration actions on behalf of a 
legal entity, liquidation may be applied to such entity. 
 



In addition to the collaboration, also other actions were considered criminal. 
Among them are the following: 
 
✔ justification, recognition as lawful, denial of armed aggression of Russian 
Federation against Ukraine as well as glorification of its participants; 
✔ dissemination of information on the location of weapons, equipment, and 
soldiers (the exception is information published by the General Staff of the 
Armed Forces of Ukraine or the Ministry of Defense of Ukraine); 
✔ incitement to regional hatred; 
✔ defamation of the soldiers' honor and dignity, the threat against soldier; 
✔ illegal use of humanitarian aid. 
 
Also, the criminal liability was increased for treason, diversion, marauding and 
other criminal offenses against property. 
 
In order to ensure the participation of civilians in repelling and deterring armed 
aggression of the Russian Federation, the Criminal Code of Ukraine was amended 
to exclude their liability for the use of firearms against persons carrying out armed 
aggression against Ukraine.  
 
5. Outcomes: the importance of respect for human rights in criminal 
proceedings during martial law. 
 
Ukraine tried to ensure a full and speedy pre-trial investigation under martial law 
by making changes. Maybe they are justified in the current situation. At the same 
time, it was essential to respect the rights and interests of the participants in the 
proceedings. However, in our opinion, endowing the prosecution with the powers 
of an investigating judge may lead to a violation of the balance of interests. We 
hope that the prosecution will objectively and impartially perform its temporary 
duties under martial law. After all, according to the defense, these changes are 
already narrowing clients' rights. 
 


