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Case dismissal:  legality principle v. prosecutorial discretion 
 
 Introduction  
 

1. My contribution to this panel on EPPO activity will be to discuss the possibility of the 
dismissal of EPPO-cases. I will focus on the difference between the legality principle 
as laid down in the Council Regulation (EU) 2017/1939 (“EPPO Regulation”) and the 
prosecutorial discretion as laid down in Dutch domestic law, and possibly in many 
other domestic systems. 
 
Legality principle in the EPPO Regulation 
 

2. In Recital (66) of the EPPO Regulation, the principle of legality is laid down. This 
regards, amongst other things, the dismissal of cases. 

 
“In order to ensure legal certainty and to effectively combat offences affecting the 
Union’s financial interests, the investigation and prosecution activities of the EPPO 
should be guided by the legality principle, whereby the EPPO applies strictly the 
rules laid down in this Regulation relating in particular to competence and its 
exercise, the initiation of investigations, the termination of investigations, the 
referral of a case, the dismissal of the case and simplified prosecution procedures.” 

 
3. As we all can read, the EPPO is required to strictly apply the rules laid down in the 

EPPO Regulation relating in particular to the dismissal of a case. 
 

4. This principle is further elaborated in Recital (81):  
 
“Taking into account the legality principle, the investigations of the EPPO should as 
a rule lead to prosecution in the competent national courts in cases where there is 
sufficient evidence and no legal ground bars prosecution, or where no simplified 
prosecution procedure has been applied. The grounds for dismissal of a case are 
exhaustively laid down in this Regulation.” 

 
5. In other words: a case can only be dismissed on one of the grounds laid down in the 

Regulation. Other possible grounds are, according to this principle of legality, 
irrelevant and cannot justify the dismissal of a case. 

 
6. The permitted grounds for dismissal are laid down in Article 39, (unsurprisingly) 

titled ‘Dismissal of the case’: 
 

“Where prosecution has become impossible, pursuant to the law of the Member State 
of the handling European Delegated Prosecutor, the Permanent Chamber shall (…) 
decide to dismiss the case against a person on account of any of the following 
grounds:  

(a) the death of the suspect or accused person or winding up of a suspect or 
accused legal person;  

(b) the insanity of the suspect or accused person;  
(c) amnesty granted to the suspect or accused person;  
(d) immunity granted to the suspect or accused person, unless it has been lifted;  
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(e) expiry of the national statutory limitation to prosecute;  
(f) the suspect’s or accused person’s case has already been finally disposed of in 

relation to the same acts;  
(g) the lack of relevant evidence.” 

 
Prosecutorial discretion in the domestic system  
 

7. However, in the national system of The Netherlands, a case could also be dismissed 
‘on grounds of public interest’. Article 167 Dutch Code of Criminal Procedure leaves 
the decision whether or not to prosecute to the discretion of the Public Prosecutor. 

 
8. This provision is elaborated in a written policy statement of the Dutch Prosecutor’s 

office, called “Instruction dismissal and the use of grounds for dismissal”. This 
instruction has been formulated to govern the way in which the Dutch prosecutor’s 
office exercises its discretion in relation to the dismissal/prosecution of cases. 

 
9. There are a couple of dozens of grounds formulated in the Instruction. Some of which 

obviously match the grounds laid down in the EPPO regulation. Other grounds would 
never apply to crimes in EPPO cases, as the competence of the EPPO is limited by 
Article 22 of the Regulation. 

 
10. Based on this provision, the EPPO prosecutes only the following crimes: 

(a) Fraud affecting financial interests of EU (subsidy fraud) 
(b) Cross-border VAT fraud (total damages above EUR 10 million) 
(c) Non-VAT revenue fraud (customs and anti-dumping fraud) 
(d) Corruption that (likely) damages financial interests of the EU 
(e) Misappropriation of EU funds or assets by a public official 
(f) Money laundering & organized crime, and other offences inextricably linked 

(e.g. falsification of documents) 
 

11. For example, one of the Dutch grounds for dismissal is that the offence is considered 
a ‘minor offence’. By definition, this could never apply in an EPPO-case due to the 
limitation of its competence to such serious offences. The same goes for the Dutch 
ground for dismissal that the victim and the defendant have (sufficiently) settled the 
underlying matter themselves. This cannot be applicable in an EPPO-case as the 
European Union as a whole, is considered the victim in EPPO-cases. 

 
12. However, other grounds for dismissal in the Dutch system could very well apply in an 

EPPO-case. Let me give a few examples. 
 

13. Under Dutch law, the relatively minor role of a suspect in the (joint) commission of a 
crime can constitute a ground for dismissal. His or her role could be so small, that 
their prosecution would be considered disproportionate. 

 
14. Furthermore, the Dutch prosecutor’s office may decide to dismiss a case if the 

prosecution of a suspect is deemed ineffective and/or even unfair after the lapse of a 
long period of time. This can apply long before the formal ground of dismissal of 
‘expiry of the national statutory limitation to prosecute’ would apply. 

 
15. But there also quite simple grounds for dismissal. A Dutch prosecutor can decide not 

to prosecute because of: 
(a) the age of a defendant, either very young or very old; 
(b) poor health, physical or mental; 
(c) the direct consequences of the crime, including the loss of a societal position, 

severe financial damage or the unlawful use of coercive measures; 
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(d) a relevant change in the behavior of the suspect and/or a relevant change in 
the circumstances that led to the crime.  

 
16. This is just a selection of dismissal grounds that (could) apply in the Dutch domestic 

system that are not laid down in the Regulation. Based on the legality principle, the 
Regulation explicitly excludes the possibility of dismissing a case on a ground that is 
not mentioned in the Regulation. 

 
17. Therefore, if a defendant would be aged 87 and terminally ill, an EPPO-case against 

them could still not be dismissed, not even if their role in the crime would be a minor 
one. 
 
The interpretation of the legality principle 

 
18. The next question is if exceptions can be made to the principle of legality.  

 
19. In the EPPO Annual Report 2021 we can read on p. 12 that only the dismissal grounds 

of Article 39 are taken into account, and that in 2021 only three cases were dismissed, 
all because of lack of relevant evidence. In my opinion these numbers are too small to 
indicate anything. 

 

 
 

20. The recitals of the EPPO Regulation do not lead to a clear conclusion either, but 
strongly suggest a strict interpretation of the legality principle.  

 
21. Recital (81) states: “Taking into account the legality principle, the investigations of 

the EPPO should as a rule lead to prosecution in the competent national courts in 
cases where there is sufficient evidence and no legal ground bars prosecution, or 
where no simplified prosecution procedure has been applied.” 
 

22. The words ‘as a rule’ seem to leave open the possibility of some prosecutorial 
discretion. But as Recital (81) continues to confirm that “the grounds for dismissal of 
a case are exhaustively laid down in this Regulation” one might as well argue that 
this discretion is still limited to apply to the grounds laid down in the Regulation. 
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23. Recital (24) underlines explicitly the importance of a ‘prosecution policy’: “The 
College should take decisions on strategic matters, including determining the 
priorities and the investigation and prosecution policy of the EPPO, as well as on 
general issues arising from individual cases, for example regarding the application 
of this Regulation, the correct implementation of the investigation and prosecution 
policy of the EPPO or questions of principle or of significant importance for the 
development of a coherent investigation and prosecution policy of the EPPO.”  

 
24. The importance of a ‘common prosecution policy’ is also mentioned is Recital (36), 

(78) and (82). The mere fact that a ‘prosecution policy’ is mentioned so often in these 
recitals is promising. After all, if there is no prosecutorial discretion, there is no need 
for a ‘prosecution policy’.  

 
25. But Recital (24) continues stating that: “The decisions of the College on general issues 

should not affect the duty to investigate and prosecute in accordance with this 
Regulation and national law.” 

 
26. Are we back at the strict interpretation of the legality principle of Recital (66) and (81) 

then? After all, a decision to dismiss a case based on a ground which is not contained 
in the Regulation, could hardly be ‘in accordance with this Regulation and national 
law’ at the same time. This suggests that a prosecutorial policy for the dismissal of 
cases, may only be formulated with respect to the grounds for dismissal that are 
explicitly provided for. I will get back to this specific clause in this Recital later. 

 
27. Furthermore, this ‘prosecution policy’ in Recital (24) may obviously pertain to 

prosecutorial decisions other than a dismissal, such as referring the case to the 
competent authorities or the application of a simplified procedure, as laid down in 
Article 40.  

 
28. Another reason to stick to the strict interpretation of the legality principle is the fact 

that Article 40, relating to so-called ‘simplified procedures’, explicitly permits the 
application of domestic law to EPPO-procedures, whereas Article 39, which governs 
the dismissal of cases by the EPPO, does not contain any reference to the domestic 
laws of member states.  
 
Article 40 states: “If the applicable national law provides for a simplified 
prosecution procedure aiming at the final disposal of a case on the basis of terms 
agreed with the suspect, the handling European Delegated Prosecutor may (…) 
propose to the competent Permanent Chamber to apply that procedure in 
accordance with the conditions provided for in national law.”  

 
29. The difference between Article 39 and Article 40 underlines the difference between 

the dismissal of a case and the use of a simplified procedure. Simplified procedures 
can be applied in accordance with national law, dismissals cannot. 
 

30. This provides another argument in favour of a strict interpretation of the legality 
principle, and does not leave much space for exceptions by way of the application of 
additional grounds for dismissal that are not explicitly provided for in the EPPO 
Regulation. 
 
Reasons for exceptions and/or prosecutorial discretion 

 
31. However, as a criminal defense lawyer, I do see sufficient grounds to argue that 

exceptions can be made to the principle of legality. 
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32. According to Recital (66). the purpose of the legality principle is “to ensure legal 
certainty and to effectively combat offences affecting the Union’s financial interests”. 
I do not question the interest of legal certainty and effective combat, but I do dare to 
conclude that the limited number of possible grounds for dismissal constitutes an 
immense deterioration in the position of a Dutch defendant in an EPPO-procedure. 

 
33. An EPPO investigation is conducted in accordance with the applicable national law. 

Furthermore, once the decision to prosecute has been made, the prosecution itself 
will also take place in accordance with the applicable national law. However, the 
decision whether to prosecute or dismiss a case, apparently is governed solely by the 
EPPO Regulation itself, in accordance with article 39 and the legality principle. 

 
34. At the same time, the EPPO Regulation explicitly prohibits the deterioration of a 

defendant’s position in criminal proceedings that are initiated by the EPPO, as 
compared to his or her position if the proceedings had been purely domestic. 

 
35. Article 41 of the Regulation provides the ‘Scope of the rights of the suspects and 

accused persons’.  Section 3 states: “Without prejudice to the rights referred to in this 
Chapter, suspects and accused persons as well as other persons involved in the 
proceedings of the EPPO shall have all the procedural rights available to them under 
the applicable national law, including the possibility to present evidence, to request 
the appointment of experts or expert examination and hearing of witnesses, and to 
request the EPPO to obtain such measures on behalf of the defence.”  

 
36. This is confirmed in Recital (88), which states: “Furthermore, as underlined by the 

case-law of the Court of Justice, the national procedural rules governing actions for 
the protection of individual rights granted by Union law must be no less favourable 
than those governing similar domestic actions (principle of equivalence)”. 
 

37. This principle is outlined as well in Article 67 (1) of the Treaty of the functioning of 
the European Union (“TFEU”): “The Union shall constitute an area of freedom, 
security and justice with respect for fundamental rights and the different legal 
systems and traditions of the Member States.” Recital (80) of the EPPO Regulation 
refers explicitly to Article 67(1) TFEU. 

 
38. A deterioration of a suspect’s position should not be considered acceptable for one of 

the most crucial decisions in any case: the decision to prosecute or not. 
 

39. Therefore, the EPPO should, in exceptional circumstances, be able to also dismiss 
cases based on grounds for dismissal that apply in the relevant domestic law, even 
when these are not listed in the EPPO Regulation. The application of the legality 
principle should not lead to a situation in which a defendant would be able to 
successfully request for the dismissal of their case under domestic law, but is not able 
to do so if the investigation falls under the competence of the EPPO. 
 

*** 
 

 
 


