Dear colleagues,

Please allow me to- adduresy te word to- yow n relation to- Hureats to- e righty of
lawyers, but move porticdar tivweaty to- the independence of criminal defence
lawyery. Too me, the main righty of a cruminal defence oftorney oare iy

It might come ay a shotk for many of yow, but our undependence Ly at stake, at
least from a Belglan point of view: Yow will learn Hiat | am not un favour of
Hus evolution, but UF i of course a good tiving for this presentation, because
otherwise my presentation would probably be over yet:

Yow all will agree that Ut W fasihdonable to- guestion lawyersy privileges sucihv ay
the cient-lawyer confldentiality, the professional secrecy efe. and that people
e general and governments un poartlenlor tends to- want to- break n to- these

However, from a criminal defence point of view certoin righty have to- be
safequarded. and protected un order to- be abple to- duly represent owr cienty anod
Juorontee o foir trial for every suspect:

Asde from the general righty of defence for a suspect, lawyersy privileges are
ruciod to- guarantee such a fair triad. If an attorney wivo- accepts to- defend a
chent comld be interrogated, f iy premuses — botiv office and private — cowld
be sought, the chancesy to- get an actual fair trial decrease and might be totally
excluded.

Nevertheless, the Belgian legislative bodies have passed. tive Act of February 41,
2010 wv order to- nerease tie powers of the Belgian Stote Secwnrity, the so—-called
Special Intelligence Act Those of yow wiho were present un Budapest might
remember me mentloning thisy Act during my presentation, but gwen tirve tHe of
owr cmrrent conference - “Thaeaty to- the wdependence of lawyery’ - thus Act
deserves o more detailed attention.

I will hereby give a short outline on the content of the aforementioned Act and
the actual Hueaty to- our ndependence wirichh are covsed by Hus rotiver new-
Legislation.

Fust of all, allow- me to- empirasize Hhat several special vwestigotive measinres
have been nfroduced a long time ago n Belgwm to- allow the regulor



wwestigators (Public Prosecwtor, Judge of Instructions) to- compete witiv
eriminaly wiro are trying to- outsmant them: Youw will all think of telephone taps,
observation of swspects/ preamises with technological tools, search of private and

AW threse measunres are available to- He Belglon uwestigators, but procedunral
safeguaroy come along withv Hhemw to- guarantee a foir trial and respect for tire
rights of defence. There s a controlling body o check whether a special
wwestigative measwre that wos used, has been used correctly and withv respect to-
the righty of defence. The Chamber of Accusations, witich consists of umpairtial
ands independent magustrates, exercises Hhisy controls

The State Secwrity however also received the same powers tHhe bwestigatory have
and, comn wse special and extraordinary westigative measures without any
procedurral sofeguoros.

Prior to-Hre Law- of 2010, Hre State Security alweady had certain toolsy available,
Uke retrieving all sorty of nformation, comsudting cerfain sources and
observation of puplic places: The Law of 2010 exponds He powery of the State
Secwrity guite heavily witiv special bwestigative measures: The following can be

- searcihving public and privete places wivich are open for the puplic
- lentification of recipients or senders of mail

These extra toolsy available to- the State Secwrity might not surprise yow: It really
are the additional “extroordinoary’ buwestigative messures thot are remarkable:

- opservotion U houses

- foundation of fake companies

- searching privoete ploces ond houses
) gathering banking inf .

- unterception of mail

- hacking computers



If compared to- the competences of the regulor uwestigative bodies, most of Hhem
are the some, but the difference s that tive Stote Secwrity has less restrictions
wihen exeircising these powers:

The activities of the State Secwnrity are ondy controlled by the “Standing
Committee I”’, wirichv b ane independent body, consisting of the Attorney-general
of Likge, Hre Attorney-general of Ghhent and. an adwministrotive member.

This committee wll report to- a special commission of tie Senate, wirichh also
exercises a cerfoin control, but thisy control o rather Umited n everyday
proctice.

Only two principles shhould be taken nto- account by Hre State Secwrity wiren UF
assesses wihether a special or extraordinary bwestigative measuire s going to- be
useol:

- proportionality: Hus means that the severity of the thweat and the measure
wseo shhoudd matein

- supsidiority: this means that the measures can only be used wien anotiver
- lessy furm — measurre Ly snffieient to- reacih tive same goal

These prunciples are of cowrse open for nferprefation and U wondt be surprising
that the State Seewrity o rather mild for Uself wihen applying tHhem.

The aim of Hhe State Secwrity W of course to- fight against tervorism and criminal
orgomnizations. Every crume that B being revealed by Hie Stote Security — even
tax evasion — will be reported by tie State Security to- the office of the Public
Prosecuwtor.

Every element that wasy bwestigateo and revealed can be added to- e cruminal
fle and, will be wsed as evidence against a swspect withowt any procedurral
safeguaro.

If Hie Public Prosecutor or Judge of lnstructions hasy used. a searcihv wanrant; an
observation or a telephone tap, the correctness of He wsed measuwres will be
controlled. priov to- the actual criminal proceedings and wien found trregulor,



all the docuwments relating to- He measure will be banned from tre criminal

Asde from Hie righty of defence for swspects, whichh are gquestionaiple and
probobly absent when the Stafe Security uinfervenes, the consequences for ovr
profession i parficndar are botiv inferesting and frightening.

After giwing yow a more or less general scope of this Special Intelligence Act to-
expond the powersy of Hhe State Security, | wll now gwe yow a short outline on
the thureaty to- the undependence of lawyers as a result of this Law:

Exercising the aforementioned measwres clearly cowdd conflict witiv the
professional secrecy of dottory, journalisty and lawyers: Therefore, the Law of
2010 confaing specific provisiony un relation to- these professionsy withv a
professional secrecy.

One woulds expect tivat the competences of the State Security wowld be very
Umited towawrds lawyers, but witen reading the Laws, the contrary shows.

The Loaw mentlons thot the special and extroordinary measures con be wsed
against lawyers and information can be obtained, analysed and exploited, f
the State Secuwrity has “serions’ ndications that the lawyer s bwolved or
collaborates witiv the development of a potential thureat against Hie nternal
security of the State and the contunmnation of the demotrotic and constitntional
ovder, the external secwrity of the Statfe, the wnfernational commerce, the
sehentifie and economical potential or every otiver crueial nterest of He covwntry.

The only safeguardy are that not ovdy the extraordinary but also- tive special
wwestigative measures are subject to- the prior adivice of an administrotive
commission. When extraordinery weosures ave actually being executed, tie
President of the commisgsion or iy representative hag to- be present: Furthvermore,
the Dean of the Bar can be informed about the application of specific or
extraordinery measiires.

These safeguards however dowt change the fact that lawyery con be snbject to-
very severe wwestigotive measures, whidle tie Stote Secwrity canw report any
potential crime to-thhe Public Prosecutor witen exercising Us powers:

For example, the following measres can be token

-~ A searth of the professional and private places of Hhe lawyer. His office



con be searched withouwt hiy knowledge, wirile tive Dean of Hre Bor or the
President of Hhe National Professional Organization can be informed by
the State Security, but Huy W just a possibility, not a necessity or
A normal searchv after a warrant by the bwestigating magiustrate can ondy
be execwted withv the full knowledge of the swspect, whereas tHie State
Security can searche the offices and private places of a lawyer withowt his
knowledge.

- Whewn searching an office, taps con be placed to- tap all conwersations (not
ondy phone cally) the lawyer has witiv clients, opponent porties, etfe

- The Stafe Secwrity com read fues, computers, hard disks and even toke
certain obhjects (flles efe.) and put them back later.

It goes withowt saying that these competences of He State Secwrity Huweaten the
wdependence of the lawyer quite severely and o U wnacceptoble that a
riminal fle can be uinitlated on basis of nformation obtained by searching a
lawyer's office.

Sunce the State Secwrity wll report every potenfial crume fo- the Public
Prosecutor, cruminal bnwestigations con be started witiv confidential information
of a chent that was stored ot the lawyer's office and relates to- other clients,
other cases wirvich uniftally weren't Hhe reason for the Stote Secwrity to- searcihv
Hre office.

A lawyer's professional secrecy and client-lawyer confldentiality s therefore at
stake, becanse a chent might become very smspicions witv tramsmifting
nformation n relation to- his defence to- iy lawyer wihen he realizes this
wnformation B not safe and can be obtained during a secret searciv by the Stote
Secwrity and cowdd mean a criminal bnwestigation iy staurted against i

Since tHhe actnal control s rativer lumifed and the Stoate Security has o broand
competence to- assess Uself wivetiver the measures are proportional, we deem U iy
necessory for the leguslative bodies to- act and nerease tve procedunral safeguaros
v relation to- bwestigative measuares by the State Security. However, U might
toke some tume before the legulator wll act, since we sl do- not hoawve a
government and creating a government U the main priority for the fume being
anol more umportont than granting more protection to- those annoying lawyers.



So;, dear colleagues, | have reached the end of my presentation. If yow became
frightened. after hearing my exposé i relation to- e Belgian State Secwrity, yow
are apsolutely right and yow shhoudd be. If yow ever dare to- come to- Belguwm, we
strongly recommend yow to- contact a lawyer. We are of cowrse at your disposal
for any legal assistance but we wonlt feel offended if yow would decide to-
contact anotier furm.



